LATHROP & GAGEi»

RUSTIN J. KIMMELL 2345 GRAND BOULEVARD, SUITE 2200
DIRECT LINE: 816.460.5705 Kansas CITy, MiISSOURI 64108-2618
EMAIL: RKIMMELL@LATHROPGAGE.COM PHONE: 816.292.2000
WWW.LATHROPGAGE.COM Fax: 816.292.2001

April 15,2015
VIA EMAIL AND CERTIFIED MAIL
Emily Albano
FOIA Specialist
EPA Region 7
Lenexa, KS 66219

Re:  Freedom of Information Act Request
Dear Ms. Albano:

This request is pursuant to the federal Freedom of Information Act (40 CFR Part
2). Please provide us with a complete copy of the agency’s file in regard to the
allegations contained in the enclosed Complaint, Docket No. TSCA-07-2015-0007. In
addition, please provide us with all inspection reports of the company known Sunshine
Home Improvement, LLC located at 2849 Terrace Street, Kansas City, MO 64108, as
well as any Settlement Agreements with Sunshine Home Improvements, LLC, within the
last three years.

We would prefer to receive electronic (i.e. scanned) copies of the requested
documents, but do not require certified copies at this time. You may send the copies to
me at the email address above. We are willing to pay fees for this request up to a
maximum of $150. If you anticipate that copying and search fees will exceed this limit,
please contact me so that we can discuss other arrangements for reviewing the requested
documents. Please feel free to call or e-mail me to discuss this information request.

Regards,

LATHROP & GAGE LLP
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Cc: Raymond Bosch, EPA Attorney Advisor (via email)
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MAR 19 2015
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Mr. Matthew Young
8417 Woodson Place
Raytown, Missouri 64138

RE: Complaint, Compliance Order and Notice of Opportunity for Hearing
Docket No. TSCA-07-2015-0007

Dear Mr. Young:

Enclosed please find a Complaint, Compliance Order and Notice of Opportunity for Hearing
(“Complaint™) issued to Matthew Young pursuant to Section 409 of the Toxic Substances Control Act
(TSCA), 15 U.S.C. 2689. The Complaint alleges you violated TSCA by failing to comply with the
regulatory requirements of 40 C.F.R. Part 745, Subpart E, Residential Property Renovation,
promulgated pursuant to 15 U.S.C. 2682, 2686, and 2687. The Complaint directs you to pay a civil
penalty of $189,300 (One Hundred Eighty-Nine Thousand Three Hundred Dollars).

Please note that you may arrange for a conference to discuss this Complaint. EPA encourages all
parties against whom a civil penalty is proposed to pursue the possibility of settlement as a result of an
informal conference. If you have any questions, or you would like to arrange a conference, please
contact me at (913) 551-7501. Thank you for your attention to this matter.
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aymo ’;i/C. Bosch
Assistant Regional Counsel

Enclosure
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U. S. ENVIRONMENTAL PROTECTION AGENCY
REGION 7
11201 RENNER BOULEVARD
LENEXA, KS 66219

BEFORE THE ADMINISTRATOR

In the Matter of )
) Docket No. TSCA-07-2015-0007
Matthew Young )
8417 Woodson Place )
Raytown, MO 64138 )
)
Respondent ) COMPLAINT AND NOTICE OF
) OPPORTUNITY FOR HEARING

COMPLAINT

Jurisdiction

1. This Complaint and Notice of Opportunity for Hearing (Complaint) serves as notice
that the United States Environmental Protection Agency (EPA), Region 7 has reason to believe
that Respondent has violated Section 409 of the Toxic Substances Control Act (ISCA), 15
U.S.C. 2689, by failing to comply with the regulatory requirements of 40 C.F.R. Part 745,
Subpart E, Residential Property Renovation, promulgated pursuant to 15 U.S.C. 2682, 2686, and
2687.

2. This administrative action for the assessment of civil penalties is instituted pursuant to
Section 16(a) of TSCA, 15 U.S.C. 2615(a), and in accordance with the EPA’s Consolidated
Rules of Practice Governing the Administrative Assessment of Civil Penalties, Issuance of
Compliance or Corrective Action Orders, and the Revocation, Termination or Suspension of
Permits, 40 C.F.R. Part 22 (Consolidated Rules), a copy of which is enclosed along with this

Complaint.



3. The Complainant, by delegation from the Administrator of the EPA, is the Chief of

the Toxics and Pesticides Branch at EPA, Region 7.
4. Respondent is an individual named Matthew Young,.

Statutory and Regulatory Background

5. Congress passed the Residential Lead-Based Paint Hazard Reduction Act of 1992 (the
Act), 42 U.S.C. §§ 4851 to 4856, to address the need to control exposure to lead-based paint
. hazards. One of the stated purposes of the Act is to implement a broad program to reduce lead-
based paint hazards in the Nation’s housing stock. 42 U.S.C. § 4851a. The Act amended TSCA
by adding Title IV - Lead Exposure Reduction, TSCA Sections 401 to 412, 15 U.5.C. §§ 2681
to 2692.

6. Section 402 of TSCA, 15 U.S.C. § 2682, requires that the Administrator of EPA
promulgate regulations regarding the activities of individuals and contractors engaged in lead-
based paint activities, including renovation of residences built prior to 1978, and regulations for
the certification of such individuals and contractors.

7. In 1996, EPA promulgated regulations to implement Section 402(a) of TSCA, 15
U.S.C. § 2682(a). These regulations are set forth at 40 C.F.R. Part 745, Subpart L. In 1998,
EPA promulgated regulations to implement Section 406(b) of the Act. These regulations are set
forth at 40 C.F.R. Part 745, Subpart E. In 2008, EPA promulgated regulations to implement
Section 402(c)(3) of TSCA, 15 U.S.C. § 2682(c)(3), by amending 40 C.F.R. Part 745, Subparts E
and 1. (the “Renovation, Repair and Painting Rule" or the "RRP Rule”). See Lead; Renovation,

Repair, and Painting Program, 73 Fed. Reg. 21692, 21758 (issued Mar. 31, 2008) (codified at 40



C.F.R. Part 745, Subpart E). The RRP Rule pertains to lead-based paint activities, and the
regulations set forth work practice standards for the renovation of residences built prior to 1978
and require certification of individuals and firms who are involved in these activities.

8. Section 401(17) of TSCA, 15 U.S8.C. § 2681(17) defines target housing to mean any
housing constructed prior to 1978, except housing for the elderly or persons with disabilities
(unless any child who is less than six (6) years of age resides or is expected to reside in such
housing) or any zero-bedroom dwelling.

9. 40 C.F.R. § 745.83 defines renovation to mean the modification of any existing
structure, or portion thereof, that results in the disturbance of painted surfaces, unless that
activity is performed as part of an abatement as defined by 40 C.F.R. § 745.223. The term
renovation includes (but is not limited to): the removal, modification or repair of painted surfaces
or painted components (e.g., modification of painted doors, surface restoration, window repair,
surface preparation activity (such as sanding, scraping, or other such activities that may generate
paint dust)); the removal of building components (c.g., walls, ceilings, plumbing, windows),
weatherization projects (e.g., cutting holes in painted surfaces to install blown-in insulation or to
gain access to attics, planing thresholds to install weather stripping), and interim controls that
disturb painted surfaces.

10. 40 C.F.R. § 745.89(a)(1) provides that “[f]irms that perform renovations for
compensation must apply to EPA for certification to perform renovations or dust sampling.”

11. 40 CFR. § 745.89(d)(2) requires firms performing renovations to ensure that “[a]
certified renovator is assigned to each renovation performed by the firm and discharges all of the
certified renovator responsibilities identified in § 745.90 [Renovator Certification and Dust

Sampling Technician Certification].”



12. The RRP Rule sets forth the regulations for “Work Practice Standards” that must be
followed by firms performing renovations on target housing. These work practice standards are
outlined in 40 C.F.R § 745.85, and they require, in pertinent part:

(a) Occupant Protection.

(1) Firms must post signs clearly defining the work area and warning occupants
and other persons nof involved in renovation activities to remain outside of the
work area. To the extent practicable, these signs must be in the primary language
of the occupants. These signs must be posted before beginning the renovation and
must remain in place and readable until the renovation and the post-renovation
cleaning verification have been completed. 40 C.F.R. § 745.85(a)(1);

(2) For “Interior renovations™ a firm must;

(A) Remove all objects from the work area, including furniture, rugs, and
window coverings, or cover them with plastic sheeting or other impermeable

material with all seams and edges taped or otherwise sealed. 40 C.F.R. §
745.85(a)(2)(1)(A)

(B) Close and cover all ducts opening in the work area with taped-down plastic
sheeting or other impermeable material. 40 C.F.R. § 745.85(a)(2)(1)(B)

(C) Cover the floor surface, including instalied carpet, with taped-down plastic
sheeting or other impermeable material in the work area 6 feet beyond the
perimeter of surfaces undergoing renovation or a sufficient distance to contain the
dust, whichever is greater. Floor containment measures may stop at the edge of
the vertical barrier when using a vertical containment system consisting of
impermeable barriers that extend from the floor to the ceiling and are tightly
sealed at joints with the floor, ceiling and walls. 40 C.F.R. § 745.85(a)(2)(i}(D)

(D) Remaining surfaces. Thoroughly vacuum all remaining surfaces and
objects in the work area, including furniture and fixtures, with a HEPA vacuum.
The HEPA vacuum must be equipped with a beater bar when vacuuming carpets
and rugs. 40 C.F.R. § 745.85(a)(5)(11)}(B)

(3) For “Exterior renovations” a firm must cover the ground with plastic sheeting
or other disposable impermeable material extending 10 feet beyond the perimeter
of surfaces undergoing renovation or a sufficient distance to collect falling paint
debris, whichever is greater, unless the property line prevents 10 feet of such
ground covering. Ground containment measures may stop at the edge of the



vertical barrier when using a vertical containment system. 40 C.F.R. §
745.85(a)(2)(ii)(c)

13. Failure to comply with any provision of 40 C.F.R. Part 745, Subpart E (RRP Rule)
violates Section 409 of TSCA, 15 U.S.C. § 2689, which may subject the violator to
administrative penalties under section 16(a) of TSCA, 15 U.S.C. § 2615(a) and 40 C.F.R. §
745.87(d).

14, Section 16(a) of TSCA, 15 U.S.C. § 2615(a), and 40 C.F.R. § 745.87(d) authorize the
EPA Administrator to assess a civil penalty of up to $25,000 for each violation of Section 409 of
TSCA, 15 U.S.C. § 2689. Each day that such a violation continues constitutes a separate
violation of section 15 of TSCA, 15 U.S.C. § 2614. The Debt Collection Improvement Act of
1996, 31 U.S.C. § 3701, and its implementing regulations at 40 C.F.R. Part 19, increased these
statutory maximum penalties to $37,500 for violations that oceurred after January 12, 2009.

General Factual Allegations

15. Presently, and at the time of the actions described herein, Respondent has been an
individual providing residential renovation services, including window replacement. Therefore,
at the time of the renovation described herein, Respondent was a “firm” as defined in 40 C.F.R. §
745.83.

16. On September 19, 2012, Respondent performed renovations on residential property
located at 4512 E. 112" Terrace in, Kansas City, Missouri (“the Property”). The renovation
project involved the replacement of eight windows, which Respondent performed.

17. At all times relevant to this Complaint, the renovation project at the Property was a

“renovation for compensation” subject to the RRP Rule. See 40 C.F.R. § 745.82.



18. The Property was constructed before 1978 and is target housing as defined by 40
C.F.R. § 745.103. One of the occupants of the Property was pregnant at the time of the
renovation.

19. On September 21, 2012, an inspector from EPA Region 7 conducted a site visit of
the work site at the Property to evaluate Respondent’s compliance with the RRP Rule. On
February 5, 2013, an inspector from EPA Region 7 followed up the site visit of the work site at
the Property with an inspection of Respondent’s records relating to the renovation.

20. As aresult of the inspections and additional information obtained by EPA,
Complainant has identified the following violation of Section 409 of TSCA, the Residential
Lead-Based Paint Hazard Reduction Act of 1992, and the RRP Rule, as set forth in 40 C.F.R.
Part 745, Subpart E.

Alleged Violations

The Complainant hereby states and alleges that Respondent has violated TSCA and
federal regulations promulgated thereunder, as follows:
Count One

21. Each and every preceding paragraph is incorporated by reference herein.

22. Pursuant to 40 C.F.R. § 745.89(a)(1), firms performing renovations for compensation
must be certified by the EPA and have obtained initial certification prior to performance of
renovations.

23. At the time of the renovation of the Property, Respondent had not obtained initial
certification to be a firm performing renovations for compensation.

24. Respondent’s failure to ensure that it obtained initial firm certification prior to the

removal and replacement of the patio door at the Property for compensation constitutes a



violation of 40 C.F.R. § 745.89(a)(1). Respondent, therefore, violated Section 409 of TSCA, 15
U.S.C. § 2689.
Count Two

25. Each and every preceding paragraph is incorporated by reference herein.

26. Pursuant to 40 C.F.R. § 745.85(a)(1), firms must post signs clearly defining the work
area and warning occupants and other persons not involved in renovation activities to remain
outside of the work area. To the extent practicable, these signs must be in the primary language
of the occupants. These signs must be posted before beginning the renovation and must remain
in place and readable until the renovation and the post-renovation cleaning verification have
been completed.”

27. At no time during the renovation of the Property did Respondent post signs clearly
defining the work area and warning occupants and other persons not involved in renovation
activities to remain outside of the work area.

28. Respondent’s failure to post the required signage described above constitutes a
violation of 40 C.F.R. § 745.85(a)(1) and, therefore, a violation of Section 409 of TSCA, 15
U.S.C. § 2689.

Count Three

29. Each and every preceding paragraph is incorporated by reference herein.

30. Pursuant to 40 C.F.R. § 745.85(a)(2)(1)(A), firms performing interior renovations for
compensation must remove all objects from the work area, including fumniture, rugs, and window
coverings, or cover them with plastic sheeting or other impermeable material with all seams and
edges taped or otherwise sealed.

31. Although the renovation at the Property included interior renovation for



compensation, Respondent failéd to remove all objects from the work area, including furniture,
rugs, and window coverings, or cover them with plastic sheeting or other impermeable material
with all seams and edges taped or otherwise sealed, as required.

32. Respondent’s failure to comply with 40 C.F.R. § 745. 85(a)(2)(i)(A) is a violation of
that regulation and Respondent, therefore, violated Section 409 of TSCA, 15 U.S.C. § 2689.

Count Four

33. Each and every preceding paragraph is incorporated by reference herein.

34, Pursuant to 40 C.F.R. § 745.85(a)(2)(i)(B), firms performing interior renovations for
compensation must close and cover all ducts opening in the work area with taped-down plastic
sheeting or other impermeable material.

35. Although the renovation at the Property included interior renovation for
compensation, Respondent failed to close and cover all ducts opening in the work area with
taped-down plastic sheeting or other impermeable material, as required.

36. Respondent’s failure to comply with 40 C.F.R. § 745.85(a)(2)(i)(B) is a violation of
that regulation and Respondent, therefore, violated Section 409 of TSCA, 15 U.S.C. § 2689.

Count Five

37. Each and every preceding paragraph is incorporated by reference herein.

38. Pursuant to 40 C.F.R. § 745.85(a)(2)(i)(D), firms performing interior renovations for
compensation must cover the floor surface, including installed carpet, with taped-down plastic
sheeting or other impermeable material in the work area 6 feet beyond the perimeter of surfaces
undergoing renovation or a sufficient distance to contain the dust, whichever is greater.

39. Although the renovation at the Property included interior renovation for

compensation, Respondent failed to cover the floor surface, including installed carpet, with



taped-down plastic sheeting or other impermeable material in the work area 6 feet beyond the
perimeter of surfaces undergoing renovation or a sufficient distance to contain the dust, as
required.

40. Respondent’s failure to comply with 40 C.F.R. § 745.85(a}(2)(i}(1D) is a violation of
that regulation and Respondent, therefore, violated Section 409 of TSCA, 15 U.S.C. § 2689.

Count Six

41. Each and every preceding paragraph is incorporated by reference herein.

42. Pursuant to 40 C.F.R, § 745.85(a)(5)}(ii)(B) firms performing interior renovations for
compensation must thoroughly vacuum all remaining surfaces and objects in the work area,
including furniture and fixtures, with a HEPA vacuum. The HEPA vacuum must be equipped
with a beater bar when vacuuming carpets and rugs.

43. Although the renovation at the Property included interior renovation for
compensation, Respondent failed to thoroughly vacuum all remaining surfaces and objects in the
work area, including furniture and fixtures, with a HEPA vacuum.

44. Respondent’s failure to comply with 40 C.F.R. § 745.85(a)(5)(ii)(B) is a violation of
that regulation and Respondent, therefore, violated Section 409 of TSCA, 15 U.S.C. § 2689.

Count Seven

45. Each and every preceding paragraph is incorporated by reference herein.

46. Pursuant to 40 C.F.R. § 745.85(a)(2)(ii)(c) firms performing exterior renovations for
compensation must cover the ground with plastic sheeting or other disposable impermeable
material extending 10 feet beyond the perimeter of surfaces undergoing renovation or a sufficient
distance to collect falling paint debris, whichever is greater, unless the property line prevents 10

feet of such ground covering.



47. Although the renovation at the Property included exterior renovation for
compensation, Respondent failed to cover the ground with plastic sheeting or other disposable
impermeable material extending 10 feet beyond the perixﬁeter of surfaces undergoing renovation
or a sufficient distance to collect falling paint debris, as required.

48. Respondent’s failure to comply with 40 C.F.R. § 745.85(a)(2)(ii){c) is a violation of
that regulation and Respondent, therefore, violated Section 409 of TSCA, 15 U.S.C. § 2689.

Relief

49. Respondent is subject to civil penalties under Section 16 of TSCA, 15 U.S.C. § 2615
for violations of Section 409 of TSCA, 15 U.S.C. § 2689. Pursuant to Section 16 of TSCA, 15
U.S.C. 2615, and based upon the facts set forth above, it is proposed that a civil administrative
penalty be assessed against Respondent.

50. Respondent is subject to civil penalties under Section 16 of TSCA, 15 U.S.C. 2615 for
violations of Section 409 of TSCA, 15 U.S.C. 2689. Pursuant to section 16 of TSCA, 15 U.S.C.
and, based upon the facts set forth above, it is proposed that a civil administrative penalty be
assessed against Respondent.

51. Section 16(a) of TSCA, 42 U.S.C. § 2615, and 40 C.F.R. § 745.87(d), authorize the
EPA Administrator to assess a civil penalty of up to $25,000 for each violation of Section 409 of
TSCA. Each day that such a violation continues constitutes a separate violation of Section 15 of
TSCA, 15 U.S.C. § 2614. The Debt Collection Improvement Act of 1996, 31 U.S.C. § 3701, and
its implementing regulations at 40 C.F.R. Part 19, increased these statutory maximum penalties
to $37,500 for violations that occurred after January 12, 2009.

52. The proposed penalty is based upon the facts alleged in this Complaint and upon the

factors set forth in Section 16(a)(2)(B) of TSCA, 15 U.S.C. 2615(a)(2)(B), including the nature,

10



circumstances, extent and gravity of the violations, and with respect to the Respondents: a) their
ability to pay, b) the effect on their ability to continue to do business, ¢} any history of prior
violations, d) the degree of culpability, and e) such other matters as justice may require.

53. To assess a penalty for the alleged violations in this Complaint, Complainant has
taken into account the particular facts and circumstances of this case with specific reference to
EPA’s August 2010 Interim Final Policy entitled, “Consolidated Enforcement Response and
Penalty Policy for the Pre-Renovation Education Rule; Renovation, Repair and Painting Rule;
and Lead-Based Paint Activities Rule” (the “LBP Consolidated ERPP”), a copy of which is
enclosed with this Complaint. The LBP Consolidated ERPP provides a rational, consistent, and
equitable calculation methodology for applying the statutory penalty factors enumerated above
to particular cases. Complainant proposes that Respondent be assessed a civil penalty in the
amount of One Hundred Eighty-Nine Thousand Three Hundred Dollars ($189,300) for the
TSCA violations alleged in this Complaint (See Attachment 1 to this Complaint explaining the
reasoning for this penalty.).

54. The proposed penalty is based on the best information available to EPA at the time
the Complaint is issued. The penalty may be adjusted if the Respondents establish bona fide
issues of ability to pay or other defenses relevant to the appropriate amount of the proposed
penalty.

Payment of Proposed Penalty in Full

55. A Respondent may resolve this proceeding at any time by paying the full penalty
proposed in the Complaint and filing a copy of the check or other instrument of payment with the
Regional Hearing Clerk. Payment of the total penalty, $189,300 may be made by certified or

cashier's check payable to the "Treasurer, United States of America," and remitted to:

11



US Environmental Protection Agency
Fines and Penalties

Cincinnati Finance Center

PO Box 979077

St. Louis, MO 63197-9000

Wire transfers should be directed to the Federal Reserve Bank of New York:

Federal Reserve Bank of New York

ABA = 021030004

Account = 68010727

SWIFT address = FRNYUS33

33 Liberty Street

New York, NY 10045

Field Tag 4200 of the Fedwire message should read
“D 68010727 Environmental Protection Agency”

A copy of the check must simultaneously be sent to the following:

Regional Hearing Clerk

U.S. Environmental Protection Agency
Region 7

11201 Renner Boulevard

Lenexa, KS 66219;

and

Raymond C. Bosch, Attorney

Office of Regional Counsel

U.S. Environmental Protection Agency
Region 7

11201 Renner Boulevard

Lenexa, KS 66219.

Checks should reference the name and docket number of this Complaint.

Payment of Proposed Penalty in Lieu of an Answer

56. A Respondent who wishes to resolve a proceeding by paying the proposed penalty in
full instead of filing an answer to the Complaint may do so within thirty (30) days of receipt of the
Complaint, in accordance with the procedures set forth above. A Respondent who wishes to

resolve a proceeding by paying the proposed penalty in full instead of filing an answer but who

12



needs additional time to pay the penalty, may file a written statement with the Regional Hearing
Clerk within thirty (30) days of receipt of the Complaint, in accordance with Rule 22.18(a)(1) of
the Consolidated Rules. The written statement shall state that Respondent agrees to pay the
proposed penalty in full within sixty (60) days of receipt of the Complaint. The written statement
need nof contain any response to, or admission of, the allegations in the Complaint. A Respondent
must then pay the full amount of the proposed penalty within sixty (60) days of receipt of the
Complaint. Failure to pay the full penalty within sixty (60) days of receipt of the Complaint may
subject a Respondent to default, as set forth below.

NOTICE OF OPPORTUNITY FOR HEARING

Answer and Request for Hearing

57. A Respondent must file a written answer within thirty (30) days of receipt of this
Complaint if Respondent: a) contests any material fact upon which this Complaint is based;
b) contends that the penalty proposed in this Complaint is inappropriate; or ¢) contends that it is
entitled to judgment as a matter of law. The answer shall clearly and directly admit, deny, or
explain each of the factual allegations contained in this Complaint with regard to which a
Respondent has any knowledge. Where a Respondent has no knowledge of a particular factual
allegation, the answer shall so state. Failure to admit, deny or explain any of the factual
allegations in the Complaint constitutes an admission of the allegation. The answer shall also
state: a) the circumstances or arguments which are alleged to constitute the grounds of any
defense; b) the facts that a Respondent disputes; ¢} the basis for opposing the proposed penalty;
and d) whether a hearing 1s requested.

58. The original and one copy of the answer shall be filed with the following, in

accordance with Section 22.15 of the Consolidated Rules:

i3



Regional Hearing Clerk

U.S. Environmental Protection Agency

Region 7

11201 Renner Boulevard

Lenexa, KS 66219

A copy of the answer shall be sent to:

Raymond C. Bosch, Attorney

Office of Regional Counsel

U.S. Environmenta! Protection Agency

Region 7

11201 Renner Boulevard

Lenexa, KS 66219,

Default
59. If, within thirty (30) days of receipt of a Complaint, a Respondent fails to: a) submit

full payment of the proposed penalty, b) submit a written statement to the Regional Hearing Clerk
that Respondent agrees to pay the penalty within sixty (60) days of receipt of the Complaint, or c)
file a written answer to the Complaint, a Respondent may be found in default. Default by a
Respondent constitutes, for the purposes of this proceeding, an admission of all facts alleged in the
Complaint and a waiver of a Respondent’s right to contest such factual allegations. A Default
Order may thereafter be issued by the Presiding Officer and the civil penaity proposed in the
Complaint shall be assessed unless the Presiding Officer finds that the proposed penalty is clearly

inconsistent with the record of the proceeding or TSCA.

Informal Settlement Conference

60. The EPA encourages settlement of a proceeding at any time if the settlement is
consistent with the provisions and objectives of TSCA and the regulations upon which this action
is based. Regardless of whether a Respondent requests a hearing, a Respondent may request an
informal settlement conference to discuss the facts of this case, the proposed penaity, and the

possibility of settlement. To request an informal settlement conference, please contact:

14



Raymond C. Bosch, Attorney

Office of Regional Counsel

U.S. Environmental Protection Agency, Region 7

11201 Renner Boulevard

Lenexa, KS 66219

Telephone (913) 551-7501

61. Any settlement which may be reached as a result of such a conference shall be
recorded in a written consent agreement signed by all parties or their representatives and shall
conform with the provisions of Section 22.18(b)(2) of the Consolidated Rules. No settlement or
consent agreement shall dispose of this proceeding without a final order from the Regional
- Judicial Officer or the Regional Administrator.

62. Please note that a request for an informal settlement conference does not extend the

thirty (30) day period during which a written answer must be filed.

Date: 3‘/é’z0/{

amie Green, Chief
oxics and Pesticides Branch
Water, Wetlands & Pesticides Division

Date:\%{’% ’t%; 4 37 Qﬁ/g

Office of Regional Counsel

Attachment

15



CERTIFICATE OF SERVICE

I hereby certify that the original and one true and correct copy of the foregoing
Complaint, Compliance Order, and Notice of Opportunity for Hearing were hand delivered to the
Regional Hearing Clerk, U.S. Environmental Protection Agency, Region 7, 11201 Renner
Boulevard, Lenexa, KS 66219, on March /_?_ii 2015.

A true and correct copy of the foregoing Complaint, Compliance Order, and Notice of
Opportunity for Hearing together with a copy of the Consolidated Rules of Practice Governing
the Administrative Assessment of Civil Penalties and the Revocation or Suspension of Permits
were sent by certified mail, return receipt requested, on March /952015 to

Matthew Young
8417 Woodson Place
Raytown, MO 04138

ol 0 S A

yﬂnd C. Bosch
Ass¥stant Regional Counsel
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Attachment 1

Penalty Calculation:

Because there was a pregnant woman residing in the target housing unit, EPA Region 7
assigned a Major level of harm on the “Extent” for all violations except the violation for
failure to obtain an initial firm certification. The “Extent” for the firm certification is based
on the size of firm and number of renovations performed. These calculations are based
on the penalty matrix set forth in the Consolidated Enforcement Response and Penalty
Policy for the Pre-Renovation Education Rule; Renovation, Repair and Painting Rule;
and Lead-Based Paint Activities Rule (LBP Consolidated ERPP). The complete penalty
calculation is as follows:

Violation Extent Circumstance Gravity.
Based
Penalty

745.89(a) Failure of a firm to Significant Level 3a 15,300

obtain initial certification from

EPA

745.85(a)(2)(i)(A) Failure by the | Major Level 2a 30,000

renovation firm to remove all
objects from the work area,
including furniture, rugs and
window coverings or cover them
with plastic sheeting or other
impermeable material with ali
seams and edges {aped or
otherwise sealed

745.85(a)(2)(i)(B)} Failure by the | Major Level 2a 30,000
renovation firm, before
beginning the renovation, to
close and cover all ducts
opening in the work area with
taped-down plastic sheeting or
other impermeable material

745.85(a)(2)(i}(D) Failure by the | Major Level 2a 30,000
renovation firm, before
beginning the renovation, to
cover floor surface, including
installed carpet, with taped
down plastic sheeting or other
impermeable material in the
work area 6 feet beyond the
perimeter of surfaces




Attachment 1

undergoing renovation or a
sufficient distance to contain the
dust, whichever is greater.

745.85(a)(5)(ii)(B) Failure by the
renovation firm to thoroughly
vacuum all remaining surfaces
and objects in the work area,
including furniture and fixtures,
with a HEPA vacuum

Major

Level 1a

37,500

745.85(a)(2)(ii)(c} Failure by the
renovation firm, before
beginning the renovation, to
cover the ground with plastic
sheeting or other disposable
impermeable material extending
10 feet beyond the perimeter of
surface undergoing rencvation

Maijor

Level 2a

30,000

745.85(a)(1) Failure of firms to
post signs clearly defining the
work area and warning
occupants and others not
involved in the renovation
activity to remain outside of the
work area

Major

Level 1b

16,500

Total Penalty

$189,300
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approve or disapprove the State issued
statement, in accordance with the re-
guirements of §21.5.

(2) The Regional Administrator will
periodically review State program per-
formance. In the event of State pro-
gram deficiencies the Regional Admin-
istrator will notify the State of such
deficiencies.

(3) During that period that any
State’s program is classified as defi-
cient, statements issued by a State
shall also be sent to the Regional Ad-
ministrator for review. The Regional
Administrator shall notify the State,
the applicant, and the SBA of any de-
termination subsequently made, in ac-
cordance with §21.5, on any such state-
ment.

(1) If within 60 days after notice of
such deficiencies has been provided,
the State has not taken corrective ef-
forts, and if the deficiencies signifi-
cantly affect the conduct of the pro-
gram, the Regional Administrator,
after sufficient notice has heen pro-
vided to the Regional Director of SBA,
shall withdraw the approval of the
State program.

(ii) Any State whose program is with-
drawn and whose deficiencies have been
corrected may later reapply as pro-
vided in §21.12(a).

(g) Funds appropriated under section
106 of the Act may be utilized by a
State agency authorized to receive
such funds in conducting this program.

§21,13 Effect of certification upon au-
thodrity to enforce applicable stand-
ards.

The certification by EPA or a State
for SBA Loan purposes in no way con-
stitutes a determination by EPA or the
State that the facilities certified (a)
will be constructed within the time
specified by an applicable standard or
(b) will be constructed and installed in
accordance with the plans and speci-
fications submitted in the application,
will be operated and maintained prop-
erly, or will be applied to process
wastes which are the same as described
in the application. The certification in
no way constitutes a waiver by EPA or
a State of its authority to take appro-
priate enforcement action against the
owner or operator of such facilities for
violations of an applicable standard.
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PART 22—CONSOLIDATED RULES
OF PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE REV-
OCATION/TERMINATION OR SUS-
PENSION CF PERMITS

Subpart A—General

Sec.

22.1 Scoepe of this part,

22.2 Use of number and gender.

22,3 Definitions.

224 Powers and duties of the Environ-
mental Appeals Board, Regional Judicial
Officer and Presiding Officer; disquali-
fication, withdrawal, and reassignment.

22.5 Filing, service, and form of all filed

documents;  business confidentiality
clalms.

226 Filing and service of rulings, orders and
decisions.

227 Computation and extension of time.
22,8 EX parte discussion of proceeding.
22,9 Examination of documents filed.

Subpart B—Parlies and Appearances

22.10 Appearances.
22.11 Intervention and non-party briefs.
22.12 Consolidation and severance.

Subpart C—Prehearing Procedures

22.13 Commencement of a proceeding.

22.14 Complaint.

22.15 Answer to the complaint.

22.16 Motions.

22.17 Defanlt.

22,18 Quick resolution; settlement; alter-

native dispute resolution.

22.19 Prehearing information exchange, pre-
hearing conference; other discovery.

22.20 Accelerated decislon; decision to dis-
mlss.

Subpart D—Hearing Procedures

22,21 Assignment of Presiding Officer,
scheduling the hearing.

22.22 Evidence,

22.23 Objectlons and offers of proof.

2224 Burden of presentation; burden of per-
suasion; preponderance of the evidence
standard.

22.25 Filing the transcript.

22.26 Proposed findings,
order.

conclusions, and

Subpart E—Initial Decision and Motion to
Reopen a Hearing

22,27 Initial declsion,
2298 Motion to reopen a hearing.
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(7) The assessment of any adminis-
trative civil penalty under section 108
of the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C. 9609);

(8) The assessment of any adminis-
trative civil penalty under section 325
of the Emergency Planning and Com-
munity Right-To-Know Act of 1986
(“EPCRA') (42 U.8.C. 11045);

(9) The assessment of any adminis-
trative civil penalty under sections
1414(g)(3)(B), 1423(c), and 1447(b) of the
Safe Drinking Water Act as amended
(42 U.8.C. 300g-3(g)3)(B), 300h-2(c}), and
300j-6(b)), or the issuance of any order
requiring hoth compliance and the as-
sessment of an administrative civil
penalty under section 1423(c});

(10) The assessmsnt of any adminis-
trative civil penalty or the issunance of
any order requiring compliance under
Section 5 of the Mercury-Containing
and Rechargeable Battery Management
Act (42 U.8.C. 14304).

(b) The supplemental rules set forth
in subparts H and 1 of this part estab-
lish special procedures for proceedings
identified in paragraph (a) of this sec-
tion where the Act allows or requires
procedures different from the proce-
dures in subparts A through G of this
part. Where inconsistencies exist be-
tween subparts A through G of this
part and subpart H or I of this part,
subparts H or I of this part shall apply.

(c) Questions arising at any stage of
the proceeding which are not addressed
in these Consclidated Rules of Practice
shall be resolved at the discretion of
the Administrator, Environmental Ap-
peals Board, Regional Administrator,
or Presiding Officer, as provided for in
these Consolidated Rules of Practice.

{64 FR 40176, July 23, 1999, as amended at 65
FR 30904, May 15, 2000)

§22.2 Use of number and gender,

As used in these Consolidated Rules
of Practice, words in the singular also
include the plural and words in the
masculine gender also include the
feminine, and vice versa, as the case
may require,

§22.3

(a) The following definitions apply to
these Consolidated Rules of Practice:

Definitions.

40 CFR Ch. | (7-1-01 Edition)

Act means the particular statute au-
thorizing the proceeding at issue.

Administrative Law Judge means an
Administrative Law Judge appointed
under 5 U.S8.C. 3105.

Administrator means the Adminis-
trator of the U.8. Environmental Pro-
tection Agency or his delegate.

Agency means the United States En-
vironmental Protection Agency.

Business confidentiality claim means a
confidentiality claim as defined in 40
CFR 2.201(th).

Clerk of the Board means the Clerk of
the Environmental Appeals Board,
Mail Code 1103B, U.8. Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

Commenter means any person (other
than a party) or representative of such
person who timely:

(1) Submits in writing to the Re-
gional Hearing Clerk that he is pro-
viding or intends to provide comments
on the proposed assessment of a pen-
alty pursuant to sections 309(g)(4) and
311(b)6XC) of the Clean Water Act or
section 1423(c) of the Safe Drinking
Water Act, whichever applies, and in-
tends to participate in the proceeding;
and

(2) Provides the Regional Hearing
Clerk with a return address.

Complainant means any person au-
thorized to issue a complaint in accord-
ance with §§22.13 and 22.14 on behalf of
the Agency to persons alleged to be in
violation of the Act. The complainant
shall not be a member of the Environ-
mental Appeals Board, the Regional
Judicial Officer or ahy other person
who will participate or advise in the
adjudication.

Consolidated Rules of Practice means
the regulations in this part.

Environmenial Appeals Board means
the Board within the Agency described
in 40 CFR 1.25.

Final order means:

(1) An order issued by the Environ-
mental Appeals Board or the Adminis-
trator after an appeal of an initial deci-
sion, accelerated decision, decision to
dismiss, or default order, disposing of
the matter in controversy between the
parties;

(2) An initial decision which becomes
a final order under §22.27(¢), or
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to the Administrator by the Environ-
mental Appeals Board, the Adminis-
trator may consult with any EPA em-
ployee concerning the matter, provided
such consultation dees not violate
§22.8. Motions directed to the Adminis-
trator shall not be considered except
for motions for disgualification pursu-
ant to paragraph (d) of this section, or
motions filed in matters that the Envi-
ronmental Appeals Beard has referred
to the Administrator.

(2) In exercising its duties and re-
sponsibilities under these Consolidated
Rules of Practice, the Environmental
Appeals Board may do all acts and take
all measures as are necessary for the
efficient, fair and impartial adjudica-
tion of issues arisihg in a proceeding,
inclading imposing procedural sanc-
tions against a party who without ade-
guate justification fails or refuses to
comply with these Consolidated Rules
of Practice or with an order of the En-
vironmental Appeals Board. Such sanc-
tions may include drawing adverse in-
ferences against a party, striking a
party’'s pleadings or other submissions
from the record, and denying any or all
relief sought by the party in the pro-
ceeding.

(b) Regional Judicial Officer. Each Re-
gional Administrator shall delegate to
one or more Regional Judicial Officers
authority to act as Presiding Officer in
proceedings under subpart I of this
part, and to act as Presiding Officer
until the respondent files an answer in
proceedings under these Consolidated
Rules of Practice to which subpart I of
this part does not apply. The Regional
Administrator may also delegate to
cne or more Regional Judicial Officers
the authority to approve settlement of
proceedings pursuant to §22.18(b)(3).
These delegations will not prevent a
Regional Judicial Officer from refer-
ring any motion or case to the Re-
gional Administrator. A Regional Judi-
cial Officer shall be an attorney who is
a permanent or temporary employee of
the Agency or ancther Federal agency
and who may perform other duties
within the Agency. A Regional Judicial
QOfficer shall not have performed pros-
ecutorlal or investigative functions in
connection with any case in which he
serves as a Regional Judicial Officer. A
Regional Judicial Officer shall not
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knowingly preside over a case involv-
ing any party concerning whom the Re-
gional Judicial Officer performed any
functions of prosecution or investiga-
tion within the 2 years preceding the
commencement of the case. A Regional
Judicial Officer shall not prosecute en-
forcement cases and shall not be super-
vised by any person who supervises the
prosecution of enforcement cases, but
may he supervised by the Regional
Counsel.

(c} Presiding Officer. The Presiding Of-
ficer shall conduct a fair and impartial
proceeding, assure that the facts are
fully elicited, adjudicate all issues, and
avoid delay. The Presiding Officer may:

(1) Conduct administrative hearings
under these Consolidated Rules of
Practice;

(2) Rule upon motions, requests, and
offers of proof, and issue all necessary
orders;

(3) Administer caths and affirmations
and take affidavits;

(4) Examine witnesses and receive
documentary or other evidence;

(5) Order a party, or an officer or
agent therecof, to produce testimony,
documents, or other non-privileged evi-
dence, and failing the production there-
of without good cause being shown,
draw adverse inferences against that
party;

(6) Admit or exclude evidence;

(7) Hear and decide questions of facts,
law, or discretion;

(8) Require parties to attend con-
ferences for the settlement or sim-
plification of the issues, or the expedi-
tion of the proceedings;

(9} Issue subpoenas authorized by the
Act; and

(1) Do all other acts and take all
meagures necessary for the mainte-
nance of order and for the efficient, fair
and impartial adjudication of issues
arising in proceedings governed by
these Consolidated Rules of Practice.

(d) Disqualification, withdrawal and re-
assignment. (1) The Administrator, the
Regional Administrator, the members
of the Environmental Appeals Board,
the Regional Judicial Officer, or the
Administrative Law Judge may not
perform functions provided for in these
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(1i)(A) Where respondent is a domes-
tic or foreign corporation, a partner-
ship, or an unincorporated association
which is subject to suit under a com-
mon name, complainant shall serve an
officer, partner, 2 managing or general
agent, or any other person authorized
by appointment or by Federal or State
law to recelve service of process.

(B) Where respondent is an agency of
the United States complainant shall
serve that agency as provided by that
agency’s regulations, or in the absence
of controlling regulation, as otherwise
permitted by law. Complainant should
also provide a copy of the complaint to
the senior executive officlal having re-
sponsibility for the overall operations
of the geographical unit where the al-
leged violations arose. If the agency is
a corporation, the complaint shall he
served as prescribed in paragraph
(LAY of this section.

(C) Where respondent is a State or
local unit of government, agency, de-
partment, corporation or other instru-
mentality, complainant shall serve the
chief executive officer thereof, or as
otherwise permitted by law. Where re-
spondent is a State or local officer,
complainant shall serve such officer.

(iii) Proof of service of the complaint
shall be made by affidavit of the person
making personal service, or by prop-
erly executed receipt. Such proof of
service shall be filed with the Regional
Hearing Clerk immediately upon com-
pletion of service.

(2) Service of filed documents other than
the complaint, rulings, orders, and deci-
sions. All filed documents other than
the complaint, rulings, orders, and de-
cisions shall be served personally, by
first class mail (including certified
mail, return receipt requested, Over-
night Express and Priority Mail), or by
any reliable commercial delivery serv-
ice. The Presiding Officer or the Envi-
ronmental Appeals Board may by order
authorize facsimile or electronic serv-
ice, subject to any appropriate condi-
tions and limitations,

(¢) Form of documents. (1) Except as
provided in this section, or by order of
the Presiding Officer or of the Environ-
mental Appeals Board there are no spe-
cific requirements as to the form of
documents.
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(2) The first page of every filed docu-
ment shall contain a caption identi-
fying the respondent and the docket
number. All legal briefs and legal
memoranda greater than 20 pages in
length (excluding attachments) shall
contain a table of contents and a table
of authorities with page references.

(3) The original of any filed docu-
ment (other than exhibits) shall be
signed by the party filing or by its at-
torney or other representative. The
signature constitutes a representation
by the signer that he has read the doc-
ument, that to the best of his knowl-
edge, information and belief, the state-
ments made therein are true, and that
it is not interposed for delay.

(4) The first document filed by any
person shall contain the name, address,
and telephone number of an individual
authorized to receive service relating
te the proceeding. Parties shall
promptly file any changes in this infor-
mation with the Regional Hearing
Clerk, and serve copies on the Pre-
siding Officer and all parties to the
proceeding. If a party fails to furnish
such information and any changes
thereto, service to the party’s last
known address shall satisfy the re-
quirements of paragraph (b)2) of this
section and §22.6.

(5) The Environmental Appeals Board
or the Presiding Officer may exclude
from the record any document which
does not comply with this section.
Written notice of such exclusion, stat-
ing the reasons therefor, shall bo
promptly given to the person submit-
ting the document. Such person may
amend and resubmit any excluded doc-
ument upon motion granted by the En-
vironmental Appeals Board or the Pre-
siding Officer, as appropriate.

(A) Confidentiality of business informa-
tion. (1} A person who wishes to assert
a business confidentiality claim with
regard to any information contained in
any document to be filed in a pro-
ceeding under these Consolidated Rules
of Practice shall assert such a claim in
accordance with 40 CFR part 2 at the
time that the document is filed. A doc-
ument filed without a claim of business
confidentiality shall be available to
the public for inspection and copying.

(2) Two versions of any document
which contains information claimed
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on any decision in the proceeding, dis-
cuss er parle the merits of the pro-
ceeding with any interested person out-
side the Agency, with any Agency staff
memher who performs a prosecutorial
or investigative function in such pro-
ceeding or a factually related pro-
ceeding, or with any representative of
such person. Any ex parte memorandum
or other communication addressed to
the Administrator, the Regional Ad-
ministrator, the BEnvironmental Ap-
peals Board, or the Presiding Officer
during the pendency of the proceeding
and relating to the merits thereof, by
or oh behalf of any party shall he re-
garded as argument made in the pro-
ceeding and shall be served upon all
other parties. The other parties shall
be given an opportunity to reply to
such memorandum or communication.
The requirements of this section shall
not apply to any person who has for-
mally recused himself from all adju-
dicatory functions in a proceeding, or
who issues final orders only pursunant
to §22.18(h)(3).

§22.9 Examination of documents filed.,

(a) Subject to the provisions of law
restricting the public disclosure of con-
fidential information, any person may,
during Agency business hours inspect
and copy any document flled in any
proceeding. Such documents shall be
made available by the Reglonal Hear-
ing Clerk, the Hearing Clerk, or the
Clerk of the Board, as appropriate.

(b) The cost of duplicating documents
shall be borne by the person seeking
copies of such documents. The Agency
may walve this cost in its discretion.

Subpart B—Parties and
Appearances

§22.10 Appearances.

Any party may appear in person or
by counsel or other representative. A
partner may appear on behalf of a part-
nership and an officer may appear on
behalf of a corporation. Persons who
appear as counsel or other representa-
tive must conform to the standards of
conduct and ethics reguired of practi-
tioners hefore the courts of the United
States.

40 CFR Ch. | (7-1-01 Edition)
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§22,11 Intervention

non-party
briefs.

(a) Intervention. Any person desiring
to become a party to a proceeding may
move for leave to intervene. A motion
for leave to intervene that is filed after
the exchange of infermation pursuant
to §22,19¢(a) shall not be granted unless
the movant shows good cause for its
failure to {file before such exchange of
information. All requirements of these
Consolidated Rules of Practice shall
apply to a motion for leave to inter-
vene as if the movant were a party.
The Presiding Officer shall grant leave
to intervene in all or part of the pro-
ceeding if: the movant claims an inter-
est relating to the cause of action; a
final order may as a practical matter
impair the movant’s ability to protect
that interest; and the movant’s inter-
est is not adeguately represented by
existing parties. The intervenor shall
be bound by any agreements, arrange-
ments and other matters previously
made in the proceeding unless other-
wise ordered by the Presiding Officer or
the Environmental Appeals Board for
good cause.

(h) Non-party briefs. Any person who
is not a party to a proceeding may
move for leave to file a non-party brief.
The motion shall identify the interest
of the applicant and shall explain the
relevance of the brlef to the pro-
ceeding. All requirements of these Con-
solidated Rules of Practice shall apply
to the motion as if the movant were a
party. If the motion is granted, the
Presiding Officer or Environmental Ap-
peals Board ghall issue an order setting
the time for filing such brief. Any
party to the proceeding may file a re-
sponse to a non-party brief within 15
days after service of the non-party
hrief.

§22.12 Ceonsolidation and severance.

(a) Conselidation. The Presiding Offi-
cer or the Environmental Appeals
Board may consolidate any or all mat-
ters at issue in two or more pro-
ceedings subject to these Consolidated
Rules of Practice where: there exist
common parties or common questions
of fact or law; consolidation would ex-
pedite and simplify consideration of
the issues; and consolidation would not
adversely affect the rights of parties
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original and one copy of a written an-
swer to the complaint with the Re-
gional Hearing Clerk and shall serve
copies of the answer on all other par-
ties. Any such answer to the complaint
must be filed with the Regional Hear-
ing Clerk within 30 days after service
of the complaint.

(b) Contents of the answer. The answer
shall clearly and directly admit, deny
or explain each of the factual allega-
tions contained in the complaint with
regard to which respondent has any
knowledge, Where respondent has no
knowledge of a particular factual alle-
gation and so states, the allegation is
deemed denied. The answer shall also
state: The circuamstances or arguments
which are alleged to constitute the
grounds of any defense; the facts which
respondent disputes; the hasis for op-
posing any proposed relief; and whether
a hearing is requested.

(¢) Request for a hearing. A hearing
apon the issues raised by the complaint
and answer may be held if requested by
respondent in its answer. If the re-
spondent does not request a hearing,
the Presiding Officer may hold a hear-
ing if issues appropriate for adjudica-
tion are raised in the answer.

(d) Failure to admit, deny, or explain.
Failure of respondent to admit, deny,
or explain any material factual allega-
tion contained in the complaint con-
stitutes an admission of the allegation.

(ey Amendment of the answer. The re-
spondent may amend the answer to the
complaint upon motion granted by the
Presiding Officer.

§22.16 Motions.

{a) General. Motions shall be served
as provided by §22.5(b}2). Upon the fil-
ing of a motion, other parties may file
responses to the motion and the mov-
ant may file a reply to the response.
Any additional responsive documents
shall be permitted only by order of the
Presiding Officer or Environmental Ap-
peals Board, as appropriaie. All mo-
tions, except those made orally on the
record during a hearing, shall:

(1) Be in writing;

(2) State the grounds therefor, with
particularity;

(3) Set forth the relief sought; and
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{(4) Be accompanied by any affidavit,
certificate, other evidence or legal
memorandum relied wpon.

(b) Response to motions. A party's re-
sponse to anhy written motion must be
filed within 15 days after service of
such motion. The movant’s reply to
any written response must be filed
within 10 days after service of such re-
sponse and shall be limited to issues
raizsed in the response. The Presiding
Officer or the Environmental Appeals
Board may set a shorter or longer time
for response or reply, or make other or-
ders concerning the disposition of mo-
tions. The response or reply shall be
accompanied by any affidavit, certifi-
cate, other evidence, or legal memo-
randum relied upon. Any party who
fails to respond within the designated
period waives any objection to the
granting of the motion.

(¢) Decision, The Regional Judicial
Officer (or in a proceeding commenced
at EPA Headquarters, the Environ-
mental Appeals Board) shall rule on all
motions filed or made before an answer
to the complaint is filed. Except as pro-
vided in §§22.29(c) and 2251, an Admin-
istrative Law Judge shall rule on all
motions filed or made after an answor
is filed and hefore an initial decision
has become final or has been appealed.
The Environmental Appeals Board
shall rule as provided in §22.29(c) and
on all motions filed or made after an
appeal of the initial decislon is filed,
except as provided pursuant to §22.28.

(d) Oral argument. The Presiding Offi-
cer or the Environmental Appeals
Board may permit oral argument on
motions in its discretion.

§22.17 Default.

(a) Default. A party may be found to
be in default; after motion, upon fail-
ure to file a timely ahswer to the com-
plaint; upon failure to comply with the
information exchange requirements of
§22,19(a) or an order of the Presiding
Officer; or upon failure to appear at a
conference or hearing. Default by re-
spondent constitutes, for purposes of
the pending proceeding only, an admis-
sion of all facts alleged in the com-
plaint and a waiver of respondent’s
right to contest such factunal allega-
tions. Default by complainant con-
stitutes a walver of complainant’'s
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agreement shall state that, for the pur-
pose of the proceeding, respondent: Ad-
mits the jurisdictional allegations of
the complaint; admits the facts stipu-
lated in the consent agreement or nei-
ther admits nor denies specific factual
allegations contained in the complaint;
consents to the assessment of any stat-
ed civil penalty, to the issuance of any
specified compliance or corrective ac-
tion order, to any conditions specified
in the consent agreement, and to ahy
stated Permit Action; and waives any
right to contest the allegations and its
right to appeal the proposed final order
accompanying the consent agreement.
Where complainant elects to com-
mence a proceeding pursnant to
§22.13(b), the consent agreement shall
algo contain the elements described at
§22.14(a)1)-(3) and (8). The parties shall
forward the executed consent agree-
ment and a proposed final order to the
Regional Judicial Officer or Regional
Administrator, or, in a proceeding
commenced at EPA Headquarters, the
Environmental Appeals Board.

(3) Conclusion of proceeding. No settle-
ment or consent agreement shall dis-
pose of any proceeding under these
Consolidated Rules of Practice without
a final order from the Regional Judi-
cial Officer or Reglonal Administrator,
or, in a proceeding commenced at EPA
Headquarters, the Environmental Ap-
peals Board, ratifying the parties’ con-
sent agreement.

(¢} Scope of resolution or settlement.
Full payment of the penalty proposed
in a complaint pursuant to paragraph
(a) of this section or settlement pursu-
ant to paragraph (h) of this section
shall not in any case affect the right of
the Agency or the United States to
pursue appropriate injunctive or other
equitable relief or criminal sanctions
for any violations of law. Full payment
of the penalty proposed in a complaint
pursuant to paragraph (a) of this sec-
tion or settlement pursuant to para-
graph (h) of this section shall only re-
solve respondent’s liability for Federal
civil penalties for the violations and
facts alleged in the complaint.

(d) Alternative means of dispute resolu-
tion. (1) The parties may engage in any
process within the scope of the Alter-
native Dispute Resolution Act
(““ADRA™), 5§ U.B.C. b81 el seq., which
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may facilitate voluntary settlement ef-
forts. Such process shall be subject to
the confidentiality provisions of the
ADRA.

(2} Dispute resolution wunder this
paragraph (d) dees not divest the Pre-
siding Officer of jurisdiction and does
not automatically stay the proceeding.
All provisions of these Consolidated
Rules of Practice remain in effect not-
withstanding any dispute resolution
proceeding.

(8) The parties may choose any per-
son to act as a neutral, or may move
for the appeintment of a neutral. If the
Presiding Officer grants a motien for
the appointment of a neutral, the Pre-
siding Officer shall forward the motion
to the Chief Administrative Law
Judge, except in proceedings under sub-
part 1 of this part, in which the Pre-
siding Officer shall forward the motion
to the Regional Administrator. The
Chief Administrative Law Judge or Re-
gional Administrator, as appropriate,
shall desighnate a gualified neutral.

$22.19 Prehearing information
change; prehearing
other discovery.

(&) Prehearing information exchange.
{1} ITn accordance with an order issued
by the Presiding Officer, each party
shall file a prehearing information ex-
change. Except as provided in §22.22(a),
a document or exhibit that has not
been Included in prehearing informa-
tion exchange shall not he admitted
into evidence, and any witness whose
name and testimony summary has not
been included in prehearing informa-
tion exchange shall not be allowed to
testify. Parties are not required to ex-
change information relating to settle-
ment which would be excluded in the
federal courts under Rule 408 of the
Federal Rules of Evidence. Documents
and exhibits shall be marked for identi-
fication as ordered by the Presiding Of-
ficer.

(2) Hach party's prehearing informa-
tion exchange shall contain:

(i} The names of any expert or other
witnesses it intends to call at the hear-
ing, together with a brief narrative
summary of their expected testimony,
or a statement that no witnesses will

ex-
conference;
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(4) The Presiding Officer may require
the attendance of witnesses or the pro-
duction of documentary evidence by
subpoena, if authorized under the Act.
The Presiding Officer may issue a sub-
poena for discovery purposes only in
accordance with paragraph (e)(1) of this
section and upon an additional showing
of the grounds and necessity therefor.
Subpoenas shall be served in accord-
ance with §22.5(h)(1). Witneszes sum-
moned before the Presiding Officer
shall be paid the same fees and mileage
that are paid witnesses in the courts of
the United States. Any fees shall be
paid by the party at whose request the
witness appears. Where a witness ap-
pears pursuant to a request initiated
by the Presiding Oificer, fees shall be
paid by the Agency.

(5) Nothing in this paragraph (e) shall
limit a party’s right to request admis-
sions or stipulations, a respondent’s
right to request Agency records under
the Federal Freedom of Information
Act, 5 U.8.C., 552, or EPA’s authority
under any applicable law to conduct in-
spections, issue information request
letters or administrative subpoenas, or
otherwise obtain information.

(fy Supplementing prior erchanges. A
party who has made an information ex-
change under paragraph (a) of this sec-
tion, or who has exchanged informa-
tion in response to a request for infor-
mation or a discovery order pursuant
to paragraph (e) of this section, shall
promptly supplement or correct the ex-
change when the party learns that the
information exchanged or response pro-
vided is incomplete, inaccurate or out-
dated, and the additional or corrective
information has net otherwise heen
disclosed to the other party pursuant
to this section.

(g) Failure fo exrchange information.
Where a party fails to provide informa-
tion within its control as required pur-
suant to this section, the Presiding Of-
ficer may, in his discretion:

(1) Infer that the information would
be adverse to the party failing to pro-
vide it;

(2) Bxclude the information from evi-
dence; or

(3) Issue a defanlt order
§22.17(¢c).

under
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$22.20 Accelerated decision; decision
to dismiss.

(a)} General. The Presiding Officer
may at any time render an accelerated
decision in favor of a party as to any or
all parts of the proceeding, without
further hearing or upon such limited
additional evidencs, such as affidavits,
as he may require, if no genuine issue
of material fact exists and a party is
entitled to judgment as a matter of
law. The Presiding Officer, upon mo-
tion of the respondent, may at anhy
time dismiss a proceeding without fur-
ther hearing or upon guch limited addi-
tional evidence as he requires, on the
hasis of fallure to establish a prima
facie case or other grounds which show
no right to relief on the part of the
complainant.

(b) Effect. (1) If an accelerated deci-
sion or a decislon to dismiss is issued
as to all issues and claims in the pro-
ceeding, the decision constitutes an
initial decision of the Presiding Offi-
cer, and shall be filed with the Re-
gional Hearing Clerk.

(2) If an accelerated decision or a de-
cision to dismiss is rendered on less
than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist with-
out substantial controversy and what
material facts remain controverted.
The partial accelerated decision or the
order dismissing certain counts shall
specify the facts which appear substan-
tially uncontroverted, and the issues
and ¢laims upon which the hearing will
proceed.

Subpart D—Hedcaring Procedures

§22.21 Assignment of Presiding Offi-
cer; scheduling the hearing.

(a) Assignment of Presiding Officer.
When an answer is filed, the Regional
Hearing Clerk shall forward a copy of
the complaint, the answer, and any
other documents {filed in the pro-
ceeding to the Chief Administrative
Law Judge who shall serve as Presiding
Officer or assign another Administra-
tive Law Judge as Presiding Officer.
The Presiding Officer shall then obtain
the case file from the Chief Adminis-
trative Law Judge and notify the par-
ties of his assignment.
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judicially noticed in the Federal courts
and of other facts within the special-
ized knowledge and experience of the
Agency. Opposing parties shall be given
adequate opportunity to show that
such facts are erroneously noticed.

§22.23 Objections and offers of proof.

{a) Objection. Any objection con-
cerning the conduct of the hearing may
be stated orally or in writing during
the hearing. The party raising the ob-
jection must supply a short statement
of its grounds. The ruling by the Pre-
siding Officer on ahy objection and the
reasons given for it shall be part of the
record. An exception to each objection
overruled shall be antomatic and is hot
waived by further participation in the
hearing.

(b) Offers of proof. Whenever the Pre-
siding Officer denies a motion for ad-
mission into evidence, the party offer-
ing the information may make an offer
of proof, which shall be included in the
record. The offer of proof for excluded
oral testimony shall consist of a brief
statement describing the nature of the
information excluded. The offer of
proof for excluded documents or exhib-
its shall consist of the documents or
exhibits excluded. Where the Environ-
mental Appeals Board decides that the
ruling of the Presiding Officer in ex-
cluding the information from evidence
was both srroneous and prejudicial, the
hearing may he reopened to permit the
taking of such evidence.

§22.24 Burden of presentation; burden
of persuasion; preponderance of the
evidence standard.

(a) The complainant has the burdens
of presentation and persuasion that the
violation occurred as set forth in the
complaint and that the relief sought is
appropriate. Following complainant's
establishment of a prima facie case, re-
spondent shall have the burden of pre-
senting any defense to the allegations
set forth in the complaint and any re-
sponse or evidence with respect to the
appropriate relief. The respondent has
the burdens of presentation and persua-
sion for any affirmative defenses.

(b) Bach matter of controversy shall
be decided by the Presiding Officer
upon a preponderance of the evidence.
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§22.25 Filing the transcript.

The hearing shall be transcribed ver-
bhatim. Promptly following the taking
of the last evidence, the reporter shall
transmit to the Regional Hearing Clerk
the original and as many copies of the
transeript of testimony as are called
for in the reporter’s contract with the
Agency, and also shall transmit to the
Presiding Officer a copy of the tran-
script. A certificate of service shall ac-
company each copy of the transcript.
The Regional Hearing Clerk shall no-
tify all parties of the availability of
the transcript and shall furnish the
parties with a copy of the transcript
upon payment of the cost of reproduc-
tion, unless a party can show that the
cost is unduly burdensome, Any person
not a party to the proceeding may re-
ceive a copy of the transcript upon
payment of the reproduction fee, ex-
cept for those parts of the transcript
ordered to be kept confidential by the
Presiding Officer. Any party may file a
motion to conform the transcript to
the actual testimony within 30 days
after receipt of the transcript, or 45
days after the parties are notified of
the availability of the transcript,
whichever is sooner.

§22.26 Proposed findings, conclusions,
and order.

After the hearing, any party may file
proposed findings of fact, conclusions
of law, and a proposed order, together
with briefs in support thereof. The Pre-
siding Officer shall set a schedule for
filing these documents and any reply
briefs, but shall not require them be-
fore the last date for filing motions
under §22.25 to conform the transcript
to the actual testimony. All submis-
sions shall be in writing, shall be
served upon all parties, and shall con-
tain adequate references to the record
and authorities relied on.

Subpart E—Initial Decision and
Motion To Reopen a Hearing

§22,27 Initial Decision.

(a) Filing and contents. After the pe-
riod for filing briefs under §22.26 has
expired, the Presiding Officer shall
issue an initial decision. The initial de-
cision shall contain findings of fact,
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Appeals Board shall file a motion with-
in 10 days of service of the order or rul-
ing, requesting that the Presiding Offi-
cer forward the order or ruling to the
Environmental Appeals Board for re-
view, and stating briefly the grounds
for the appeal.

(b) Availability of interlocutory appeal.
The Presiding Officer may recommend
any order or ruling for review by the
Environmental Appeals Board when:

(1) The order or ruling involves an
important question of law or policy
concerning which there is substantial
grounds for difference of opinion; and

(2) Bither an immediate appeal from
the order or ruling will materially ad-
vance the ultimate termination of the
proceeding, or review after the final
order is issued will be inadequate or in-
effective.

(¢) Interlocutory review. If the Pre-
siding Officer has recommended review
and the Environmental Appeals Board
determines that interlocutory review is
inappropriate, or takes no action with-
in 30 days of the Presiding Officer’s rec-
ommendation, the appeal is dismissed.
When the Presiding Officer declines to
recommend review of an order or rul-
ing, it may be reviewed hy the Environ-
mental Appeals Board only upon appeal
from the initial decision, except when
the Environmental Appeals Board de-
termines, upon motion of a party and
in exceptional circumstances, that to
delay review would he contrary to the
public interest. Such motion shall be
filed within 10 days of service of an
order of the Presiding Qfficer refusing
to recommend such order or raling for
interlocutory review.

§22.30 Appeal from or review of initial
decision,

(a) Notice of appeal. (1) Within 30 days
after the initial decision is served, any
party may appeal any adverse order or
ruling of the Presiding Officer by filing
an original and one copy of a notice of
appeal and an accompanying appellate
brief with the Environmental Appeals
Board (Clerk of the Board (Mail Code
1103B), United States Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. Hand
deliveries may be made at Suite 500, 607
14th Street, NW.). One copy of any doc-
ument filed with the Clerk of the Board
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shall also be served on the Regional
Hearing Clerk. Appellant also shall
serve a copy of the notice of appeal
upon the Presiding Officer. Appellant
shall simultaneously serve one copy of
the notice and brief upon all other par-
ties and non-party participants. The
notice of appeal shall summarize the
order or ruling, or part thereof, ap-
pealed from. The appellant’'s brief shall
contain tables of contents and authori-
ties (with page references), a statement
of the issues presented for review, a
statement of the nature of the case and
the facts relevant to the lssues pre-
sented for review (with appropriate ref-
erences to the record), argument on the
issues presented, a short conclusion
stating the precise relief sought, alter-
native findings of fact, and alternative
conclusions regarding issues of law or
discretion, If a timely notice of appeal
is filed by a party, any other party
may file a notice of appeal on any issue
within 20 days after the date on which
the first notice of appeal was served.

(2) Within 20 days of service of no-
tices of appeal and briefs under para-
graph (a)(1) of this section, any other
party or non-party participant may file
with the Environmental Appeals Board
an original and one copy of a response
brief responding to argument ralsed by
the appellant, together with reference
to the relevant portions of the record,
initial decision, or opposing hrief. Ap-
pellee shall simultaneously serve one
copy of the response brief upon each
party , non-party participant, and the
Regional Hearing Clerk. Response
briefs shall be limited to the scope of
the appeal brief, Further briefs may be
filed only with the permission of the
Envircnmental Appeals Board.

(b) Review initiated by the Environ-
mental Appeals Board. Whenever the En-
vironmental Appeals Board determines
to review an initial decision on its own
initlative, it shall file notice of its in-
tent to review that decision with the
Clerk of the Board, and serve it upon
the Regional Hearing Clerk, the Pre-
siding Officer and the parties within 45
days after the initial decision was
served upon the parties. The notice
shall include a statement of issues to
be briefed by the partles and a time
schedule for the filing and service of
briefs.

258



§22.32

(2) A motion for reconsideration puar-
suant to §22.32 shall not toll the 30-day
period described in paragraph (e}1) of
this section unless specifically so or-
dered by the Environmental Appeals
Board.

§22.32 Motion to reconsider a final
ovrder.

Motions to reconsider a final order
issued pursuant to §22.30 shall be filed
within 10 days after service of the final
order. Motions must set forth the mat-
ters claimed to have been erroneously
decided and the nature of the alleged
errors. Motions for reconsideration
under this provision shall be directed
to, and decided by, the Environmental
Appeals Board, Motions for reconsider-
ation directed to the Administrator,
rather than to the Environmental Ap-
peals Board, will not be considered, ex-
cept in cases that the Environmental
Appeals Board has referred to the Ad-
ministrator pursuant to §22.4(a) and in
which the Administrator has issued the
final order. A motion for reconsider-
ation shall not stay the effective date
of the final order unless so ordered by
the Environmental Appeals Board.

Subpart H—Supplemental Rules

§22.33 [Reserved]

§22.34 Supplemental rules governing
the administrative assessment of
civil penalties under the Clean Air
Act.

(a) Scope. This sectlon shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a civil penalty conducted wunder sec-
tions 113(d), 205(c), 211(d), and 213(d) of
the Clean Air Act, as amended (42
U.8.0. 7413(d), 7524(c), T1045(d), and
7547(d)). Where inconsistencies exist be-
tween this section and §§22.1 through
22.32, this section shall apply.

(b) Issuance of motice. Prior to the
issuance of a final order assessing a
civil penalty, the person to whom the
order is to be Issued shall be given
written notice of the proposed issuance
of the order. Service of a complaint or
a consent agreement and final order
pursuant to §22.13 satisfies this notice
requirement.
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§22.356 Supplemental rules governing
the administrative assessment of
civil penalties under the Federal In-
secticide, Fungicide, and
Rodenticide Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a civil penalty conducted under section
14(a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as amend-
ed (7 U.S.C. 1361(a)). Where inconsist-
encies exist between this section and
§§22.1 through 22.32, this section shall
apply.

(b) Venue. The prehearing conference
and the hearing shall be held in the
county, parish, or incorporated city of
the residence of the person charged,
unless otherwise agreed in writing by
all parties. For a person whose resi-
dence is outside the United States and
outside any territory or possession of
the United States, the prehearing con-
ference and the hearing shall be held at
the EPA office listed at 40 CFR 1.7 that
is closest to either the person’s pri-
mary place of business within the
United States, or the primary place of
business of the person’s U.S. agent, un-
less otherwise agreed by all parties.

$22.36 [Reserved]

§22.37 Supplemental rules governing
administrative proceedings under
the Solid Waste Disposal Act.

{a) Scope. This section shall apply, in
conjunction with §§22.1 through 23.32,
in administrative proceedings wunder
sections 3005(d) and (e), 3008, 9003 and
9006 of the Solid Waste Disposal Act (42
U.8.C. 6925(d) and (e), 6928, 6991b and
6991ey (“SWDA'). Where inconsist-
encies exist between this section and
§§22.1 through 22.32, this section shall
apply.

(b) Corrective action and compliance or-
ders. A complaint may contain a com-
pliance order issued under section
3008(ay or section 9006(a), or a correc-
tive action order issued under section
3008(h) or section 89003(h}4) of the
SWDA. Any such order shall antomati-
cally become a final order unless, no
later than 30 days after the order is
served, the respondent requests a hear-
ing pursuant to §22.15.
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§22.42 Supplemental rules governing
the administrative assessment of
civil penalties for violations of com-
pliance orders issued to owners or
operators of public water systems
under part B of the Safe Drinking
Water Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 2232,
in administrative proceedings to assess
a civil penalty under section
1414(g}(3)(B) of the Safe Drinking Water
Act, 42 U.8.C. 300g-3(£)(3)}(B). Where in-
consistencies exist between this sec-
tion and §§22.1 through 22.32, this sec-
tien shall apply.

(h) Choice of jforum. A complaint
which specifies that subpart I of this
part applies shall also state that re-
spondent has a right to slect a hearing
on the record in accordance with 5
U.8.C. 554, and that respondent waives
this right unless it requests in its an-
swer a hearing on the record in accord-
ance with 5 U.8.C. 5b4. Upon such re-
quest, the Regional Hearing Clerk shall
recaption the docaments in the record
as necessary, and notify the parties of
the changes.

§22.43 Supplemental rules governing
the administrative assessment of
civil penalties against a federal
agency under the Safe Drinking
Water Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22,32,
in administrative proceedings to assess
a civil penalty against a federal agency
under section 1447(h) of the Safe Drink-
ing Water Act, 42 U.8.C. 300j-6(b).
Where inconsistencies exist between
this section and §§22.1 through 22.32,
this section shall apply.

(b) Effective date of final penalty order.
Any penalty order issuned pursnant to
this section and section 1447(b) of the
Safe Drinking Water Act shall become
effective 30 days after it has been
served on the parties.

(¢) Public notice of final penalfy order.
Upon the issuance of a {inal penalty
order under this section, the Adminis-
trator shall provide public notice of the
crder by publication, and by providing
notice to any person who requests such
notice. The notice shall include:

(1) The docket number of the order;

40 CFR Ch. |1 (7-1-01 Edition)

{2} The address and phone number of
the Regional Hearing Clerk from whom
a copy of the order may be obtained;

(3) The location of the facility where
violations were found;

{4) A description of the violations;

(5) The penalty that was assessed;
and

(6) A notice that any interested per-
son may, within 30 days of the date the
order becomes final, obtain judicial re-
view of the penalty order pursuant to
section 1447(b) of the Safe Drinking
Water Act, and instruction that per-
sons seeking judicial review shall pro-
vide copies of any appeal to the persons
described in 40 CFR 135.11(a).

§22.44 Supplemental rules of practice
governing the termination of per-
mits under section 402(a) of the
Clean Water Act or under section
3008(a)(3) of the Resource Con-
servation and Recovery Act.

(a) Scope of this subpart. The supple-
mental rules of practice in this subpart
shall also apply in conjunction with
the Consolidated Rules of Practice in
this part and with the administrative
proceedings for the termination of per-
mits under section 402(a) of the Clean
Water Act or under section 3008(a)(3) of
the Resource Conservation and Recov-
ery Act. Notwithstanding the Consoli-
dated Rules of Practice, these supple-
mental rules shall govern with respect
to the termination of such permits.

(b) In any proceeding to terminate a
permit for cause under §122.64 or §270.43
of this chapter during the term of the
permit:

(1) The complaint shall, in addition
to the requirements of §22.14(b), con-
tain any additional information speci-
fied in §124.8 of this chapter;

(2) The Director {as defined in §124.2
of this chapter) shall provide public no-
tice of the complaint in accordance
with §124.10 of this chapter, and allow
for public comment in accordance with
§124.11 of this chapter; and

(3) The Presiding Officer shall admit
into evidence the contents of the Ad-
ministrative Record described in §124.9
of this chapter, and any public com-
ments received.

[65 FR. 30904, May 15, 2000]
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{4) Petition to set aside a consent agree-
ment and proposed final order. (i) Com-
plainant shall provide to each com-
menter, by certified mail, return re-
ceipt requested, but not to the Re-
gional Hearing Clerk or Presiding Offi-
cer, a copy of any consent agreement
between the parties and the proposed
final order.

(ii) Within 30 days of receipt of the
consent agreement and proposed final
order a commenter may petition the
Regional Administrator (or, for cases
commenced at EPA Headquarters, the
Environmental Appeals Board), to set
aside the consent agreement and pro-
posed final order on the basis that ma-
terial evidence was not considered.
Copies of the petition shall be served
on the parties, but shall not be sent to
the Regional Hearing Clerk or the Pre-
siding Officer.

(111) Within 15 days of receipt of a pe-
tition, the complainant may, with no-
tice to the Regional Administrator or
Environmental Appeals Board and to
the commenter, withdraw the consent
agreement and preoposed final order to
consider the matters raised in the peti-
tion, If the complainant does not give
notice of withdrawal within 15 days of
receipt of the petition, the Regional
Administrator or Environmental Ap-
peals Board shall assign a Petition Of-
ficer to consider and rule on the peti-
tion. The Petition Officer shall be an-
other Presiding Officer, not otherwise
involved in the case. Notice of this as-
signment shall be sent to the parties,
and to the Presiding Officer.

(iv) Within 30 days of assignment of
the Petition Officer, the complainant
shall present to the Petition Officer a
copy of the complalnt and a written re-
gponse to the petition. A copy of the
response shall be provided to the par-
ties and to the commenter, but not to
the Regional Hearing Clerk or Pre-
siding Officer.

(v) The Petition Officer shall review
the petition, and complainant’s re-
sponse, and shall file with the Regional
Hearing Clerk, with copies to the par-
ties, the commenter, and the Presiding
Officer, written findings as to:

(A) The extent to which the petition
states an issue relevant and material
to the issuance of the proposed final
order;
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(B) Whether complainant adequately
considered and responded to the peti-
tion; and

(C) Whether a resolution of the pro-
ceeding by the parties is appropriate
without a hearing.

(vi) Upon a finding by the Petition
Officer that a hearing is appropriate,
the Presiding Officer shall order that
the consent agreement and proposed
{inal order be set aside and shall estab-
lish a schedule for a hearing.

(vii) Upon a finding by the Petition
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Petition Officer shall issue
an order denying the petition and stat-
ing reasons for the denial. The Petition
Officer shall:

(A) File the order with the Regional
Hearing Clerk;

(B) Serve copies of the order on the
parties and the commenter; and

(C) Provide public notice of the
order.

(viii) Upon a finding by the Petition
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Reglonal Administrator
may issue the proposed final order,
which shall become final 30 days after
hoth the order denying the petition and
a properly signed consent agreement
are filed with the Regional Hearing
Clerk, unless further petition for re-
view is filed by a notice of appeal in
the appropriate United States District
Court, with coincident notice by cer-
tified mail to the Administrator and
the Attorney General. Written notice
of appeal also shall be filed with the
Regional Hearing Clerk, and sent to
the Presiding Officer and the parties.

(ix) If judicial review of the final
order is denied, the final order shall be-
come effective 30 days after such denial
has been filed with the Regional Hear-
ing Clerk.

§§22.46-22.49 [Reserved]

Subpart I—Administrative  Pro-
ceedings Not Govemed by
Section 554 of the Administra-
tive Procedure Act

§22.50 Scope of this subpart.

(a) Scope. This subpart applies to all
adjudicatory proceedings for:
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